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CIAB Memorandum
Date: JlU1e 5, 2006
To: Docket Clerk, MOAB, F&V, AMS, USDA
Fr-om: Perry Hedin
RE: Docket # FVO6-93~1. IFR

'-

On behalf of the ClAB, I submit the following in response to the above cited docket action:

Provisions Regarding Grower Mapping Requirements

There is genera1 concurrence with docket, as written, on this top1C. .However, some clarification is required.

.It is noted in the docket that a grower who chooses not to participate in diversion must infonn the CIAB of
this choice. (Fed. Reg, Vol. 71, No 65, April 5,2006, hereinafter cited as "FR", page 16983, col. 3.) This is
inconsisteu.t with the general concept that the marketing order cannot compel grower action. By the same
token, if a grower elects to participate in an activity, such as orchard diversion, he or she can be competled to
do so in the manner set forth by the CIAB rules and regu.lations.

A grower should not be required to affi.anativcly infonn the crAB that it is not participating in orchard
diversion program as stared in the dockct.

§930.20 & 930.120 ~ Adjustment to representation when a district decreases in volume such that its

representation is reduced.

The position stated in ilic docket on this issue is not cot1sistent with the necds of the industry and
reconsideration is both requested and warranted.

A significant problem arose when the reduction in representation for a district W8S not covered by thc tenns of
the order. New York's rcpresentation on the board declined ftom two (2) seats to one (seat) due to the
reductiot1 of its average production level. The CIAB was infomJed by the USDA that therc were no
provisions in tlJe order governing which representatives from New York wou1d continue to serve on the board
a11d which rcpreseotatives would no longer serve.

A smooili transition in rcpresentation of a district is a desirable outcome for th.e CIAB and for the USDA,
Issues of rcpresentation, both for increases and for decreases in the number of board seats) should be hand:led
easily, .fluidlyand witll a minimwn of discord.

Thc original proposal clid this quite effectively. It first encollfaged the ~resentatives of thc district, aU of
whom had been appointed to the Board by the Secretary in proper and due fashion, to seek agrcernent
regarding representation. I.f, and only if, agreement could not be reached, a defal.llt, fall back position carnc
into play. The default allowed the members and alternates with tJ1e longest remaining temlS to remain 01:1 the
Board.

The CJAB considered various default positions when discussing the rccommendation. The one tl1at was
proffcred to the Secretary allowed for greater continuity on the Board from the district affected by decrcase in
product1on volume. It miniroized disruption to the reprcscntation from the district; 1t avoided another and
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premature nomination aud selection process; it set a default for ulti.Jllately detel:Inining representation, if
necessary.

One of the main purposes of the CrAB's recommendation was to create a default position regarding
membership changes if and when agreement between the members and alternates representing a district could
not be reached. It is certainly hoped 1113t the ~resentative$ of a district could work out representation by
agreement. However, we must recognize that agreement cannot always be reached. If the parties are too
recalci1T3nt to agree on representation, tI1en resolution should Occur by looking to a default.

The Interim Final Rule, as published, does not effectively or adetjuately address the COUcerns of tl1e industry
for which resolution was 60Ught with the proposal. The mod.ificatiot1 proposed by the USDA should bc
reconsidered and the origina1 proposaJ adopted.

First, the C!AB's proposal does not USUIp the authority of the Secretary to make appointments to thc board,
The Secretary has already appointed the representatives of the district to the CIAB through the nonnal
nomination and selection process. Obviously, they are all qualified to serve on the ClAB. DIe agreement of
the parties regarding representation or the exercise of ilie default is Si1J1ply a paring down of the mU11ber of
people who serve on the board, Furtbeffilore, the Secrcta1)r would continue to have ultimate detennination of
represcntation sincc he or she could reject the agreement of the parties or, for that matter, the exercise of the
default position.

Second, there is no dcfault position established in tl1e IFR. This was one of the principal desired resu1ts
included ill the recommendation.

Th.ird. the described in the docket shifts the power detennining representation of a district from the interested
parties to the board. This should not be the case.

TIle growcrs and handlers in tile district vote for their representatives. If ~resentation reduces due to crop
size, it is the growers and handlers who should help influence the resolution of the problem by participating,
eith~ directly or indirectly, in the agreement process. In t11e proposal posted in the docket, th~ interest:d
parties have absolutely no say in detem1jn.ing who win represent tIlen1, Only the CrAB has a say In who will
remain seated.

The proposed Jnodification gives to the CIAB tbe autl1ority to decide who will be recommended to represent a
district. It injects into the process influences and elements that may have absolutely no releva11ce to the
growers and l'arldlers of tlle district but tl1at may influence deciding who it is that is recommended to the

Secretary.

It is bctter to give thc interested parties, tile growers, handlers and represeJ1tatives of the district, the ability to
influence who it is that will represent thcm than it is to give this authority to the CIAB, most of whom do not
represent the district that may be in question.

lfthe originsl proposal recommended by the CIAB continues to be unacceptable, a statement to the effect t11at
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the change is subject to the approval and actiOJ1 of the Secretary would belp clarify tbat the Secretary 1S thc
person who, j.n fact, appoints mernbersbip of the board.!

For the above reasons, it is respectfully submitted that tbe proposal originaUy passed by the CIAB and
recommended to the Secretary be adopted as presented.

"'herry Industry Administrative Comm.ittee
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t the crAB undertakes, but an cxpjjcit statcment to that effect might I This aulllonty IS certs.inly Imp lCtt m eve.) ,=,

be W3IIaTJted in th.is occasion.


